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SURROGACY BILL 2008 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON BRIAN ELLIS (Agricultural) [4.34 pm]: Before question time, I was recommending some safeguards 
for the Surrogacy Bill. They include such things as: the arrangement must be set out in a written agreement 
signed by the parties; the parties must have undertaken appropriate counselling on the implications of the 
surrogacy agreement—they must have undergone an independent psychological assessment and a medical 
assessment and obtained independent legal advice—and there must be a minimum three-month cooling off 
period following the completion of the above, and prior to the treatment. Surrogacy cannot be for commercial 
reward, and the committee recommends that reasonable expenses be covered.  

As a father and a grandfather, I would not wish to deny any parent the joys of children and the challenges of 
parenthood. However, I am mindful that the surrogate child, who had no choice in being bonded into this 
agreement, must live with the consequences. I therefore place on record my concerns, some of which were 
addressed through amendments in this house prior to the Surrogacy Bill 2007 falling off the notice paper when 
Parliament was prorogued. Those amendments have been incorporated into the current bill.  
It is interesting to trace the history of those amendments. The Standing Committee on Legislation recommended 
that the 2007 bill be amended to include a caveat that, subject to clause 17, a surrogacy arrangement be not 
enforceable. This remains the case in the current bill. I can see that some tricky issues could arise in surrogacy 
agreements; for example, the surrogate mother may decide she does not want to relinquish the child; the child 
may be diagnosed prior to birth or delivery with a disability, and the arranged parents may not wish to proceed 
with the pregnancy or take responsibility for the child after it is born; and the surrogate mother may have been 
coerced. I note that Re Evelyn, the case in Australia that involved a disputed private surrogacy arrangement, was 
argued in the Family Court and lost on appeal in the High Court. I note also that all other jurisdictions provide 
that surrogacy arrangements should not be enforceable. It is a matter of some concern to me that the Standing 
Committee on Legislation recognised that — 

for many arranged parents this is a critical issue.  

Paradoxically, however, the committee report then went on to say — 

However, this is a matter of policy that is beyond the terms of reference of this inquiry.  
I note that the standing committee’s submission from the Reproductive Technology Council pointed out that 
there is some argument for making a distinction between enforcing the parentage of a child born from a 
surrogate arrangement and enforcing the financial component of an arrangement. In my view, given the high 
hopes and expectations of arranged parents, this was a worrying omission from the standing committee’s terms 
of reference.  
I was also concerned about the minimum age of the parties involved in a surrogacy arrangement that was 
provided for in the 2007 Surrogacy Bill. The Standing Committee on Legislation’s recommendation that the 
minimum age be increased to 21 years did not go far enough. I was relieved when the upper house amended that 
provision to ensure that the minimum age of the arranged parents be 25 years. I am pleased that that provision 
has been included in the bill before the house. A minimum age of 25 will mean that the maturity of those 
involved has had time to develop. Further, it is compatible with today’s tendency to start a family later in life. 
Unless a woman has absolutely no chance of falling pregnant—she may have had a hysterectomy—a higher 
minimum age gives more time for nature to take its course.  
A further concern with the 2007 Surrogacy Bill was the provision that the minimum age of the surrogate mother 
be 21 years. Committee recommendation 8 stated that it would be preferable if the surrogate mother had already 
experienced a live birth prior to entering into a surrogate arrangement. I believe that a woman of 21 is too young 
to enter into a surrogate arrangement. If we expect a woman of 21 to have already given birth to a child, would 
she have had a reasonable recovery and adjustment time between the first birth and the surrogacy? If a woman of 
21 years was planning more than one child for her own family, she would have to give birth to her own children 
and the surrogate baby in an extremely short space of time. Would that woman have shelved plans to extend her 
own family to carry a surrogate child? Given that the term “preferable” remains in the legislation before the 
house, it suggests that there may have been exceptions to the expectation that a woman would have already given 
birth to a child. What are those exceptions and who will decide them?  
I am pleased that the current legislation contains a provision that sets the minimum age of a surrogate mother at 
25 years. I grew up in an age in which young girls who became pregnant before they were married were usually 
forced—sometimes it was their choice—to give their baby up for adoption. It is my understanding that the shock 
of giving up a baby did not hit many such women until years later when they had other children or when, sadly, 
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they were not able to have other children. Many such girls were under 21 years of age and they made their 
decision in good faith. However, decisions made when we are young are sometimes regretted later in life. Mark 
Twain summed it up nicely when he said, “When I was a boy of fourteen, my father was so ignorant I could 
hardly stand to have the old man around. But when I got to be twenty-one, I was astonished at how much he had 
learned.” Now that I am in my 50s, I, too, am astonished at how little I knew at 21. For all the abovementioned 
reasons, I again state that I am supportive of the minimum of age of the parties involved in a surrogacy 
arrangement being 25.  
Similar to the provision in the 2007 bill, I note that the current legislation provides that parentage applications 
cannot be made until one month after the child’s birth, and that they must be made within six months of the 
child’s birth, unless the court gives leave for the application to be made later. Also, the child must already be 
living with arranged parents at the time a parentage order is made. What will happen if the arranged parents 
change their minds despite the fact that the child has already bonded with them? What happens if the birth 
mother changes her mind and wants the baby back? A baby cannot be passed around like a commodity. I have 
some concerns in this regard. 
I now wish to raise a sensitive issue, and that is the possibility of same-sex couples seeking surrogacy 
arrangements. I am aware of the historic decision in June last year to allow two gay men to adopt a baby boy, 
despite the fact that there were 100 people on the waiting list and many of them could have provided this child 
with both a mother and a father. It is my view that a mum and dad should be the first preference for a child. I, 
like Hon Ed Dermer, believe that a child should have two parents. I was therefore pleased that the clause in the 
previous bill defining eligible couples was amended to ensure that it meant two people of opposite sex who were 
married to, or in a de facto relationship with, each other. I am pleased that this is also the case in the current bill. 
I note, however, that under the current legislation it will be possible for a single woman who is a lesbian to seek 
a child through a surrogacy arrangement. I wonder how long it will be before equal rights are sought for male 
homosexuals. 
In my view, the practical outcomes and the effectiveness of the legislation will be proved only over time. I 
question whether, apart from providing a framework for guidelines, underpinned by some safeguards, such as 
counselling requirements and financial arrangements, the legislation can be really effective in practical terms. 
For example, the surrogacy arrangement is not enforceable. I note that in the current bill there is also no 
compulsion for these people to enter into a surrogacy arrangement or a penalty for noncompliance, so I assume 
that unregulated surrogacy arrangements will still occur. Nevertheless, the previous bill, the committee report 
and the current bill expose the major issues and the complexities in surrogacy arrangements. I believe they will 
at least ensure that prospective parties can educate themselves on all the issues and, hopefully, embrace the 
protections and safeguards. I also concur with the standing committee’s view that as the state plays a significant 
role in facilitating and enabling surrogacy through assisted reproductive technology, the state should take some 
responsibility for ensuring protections and protocols. 
The bill will, for the first time, allow access to IVF for a woman who has agreed to bear a child for the arranged 
parents. That decision by the committee is a better outcome. It will also provide an avenue for a parentage order 
to alter the birth certificate, to make the arranged parents the legal parents of the child and to enable formal plans 
for communication between the child and each of the parties. Although I have some concerns, such as those Hon 
Barbara Scott raised—she raised many legitimate concerns—on balance, I believe the advantages of formalised 
surrogacy arrangements outweigh the disadvantages of informal arrangements. I note that the act is to be 
reviewed four years after the commencement and that that review will be tabled in both houses of Parliament. I 
hope my concerns are alleviated or addressed by that review. I therefore support the bill.  

HON JON FORD (Mining and Pastoral) [4.49 pm]: I am going to talk briefly on the Surrogacy Bill 2008. I 
did not contribute to the debate on the Surrogacy Bill 2007 when it was before us, but I would like to reflect on 
some of the members’ commentary this time. It is quite a personal issue for me because I am an adoptee, so 
members have to put my comments in context.  

I am interested when people talk about what a child might feel. People love to talk about what a child might feel, 
which, in most cases, unless they have experienced it, is just pure speculation. In my inaugural speech I hinted at 
the effect that my adoption had on me. I was brought up in a very loving family. Out of all my siblings that I 
have found—I have not found them all—I certainly had the better life. I can tell members that there have been 
parts of my life that have been totally miserable, and that has fundamentally affected my life. I am concerned 
when I hear people preaching to others about what is good for a child. I was interested in Hon Barbara’s Scott 
comments because she was talking from the child’s perspective, and, whilst I do not agree with everything she 
said, I appreciate the fact that she was trying to come from a child’s perspective.  

I have no interest at all in the rights of parents who cannot have children. It is unfortunate they cannot have 
children, but I do not care about their rights. From my perspective, I am fundamentally here to debate the rights 
of children and how they can be protected and looked after.  
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The history of adoption shows that most people think adoption is a great form of looking after children, but I 
think it should be a form of parenting of last resort. In my family’s case, I wish the state at the time held the view 
that it would commit a lot more funds to keeping families together and supporting them rather than let them fall 
apart. I am sure that my siblings and I would have had a much happier childhood and life had we all grown up 
together.  
I will give members a hint of what happens in a person’s life as he discovers siblings. I was over 30 years of age 
when I found my first sibling. I was aware that I was adopted because my parents made a point of telling me 
right from the start. Every time I find another sibling, I have to re-evaluate the whole paradigm of my life—
every time. To go through that is an incredible thing. It means that everything that I have lived through in my life 
and have based my values on and where I have come from is washed away. The more conversations I have with 
them, the more I have to make a judgement on that. It plays with my head, I can tell members. It affects all my 
family and puts terrible stress on them and on me. That is from my perspective.  

Comments have been made about the rights of gay couples, singles and married couples to be parents. The 
fundamental issue should be about their capacity to care for the child and the love that they can give to the child. 
Comments that are fundamentally homophobic should not enter into this debate. It is about the child. I know a 
lot of gay and lesbian men and women who would make a lot better parents than would a lot of people in 
heterosexual relationships, I can tell members. Members know that is true. We have all read about some of the 
horrific things that kids go through today.  
When I first saw this legislation, as members can tell from my comments, I was opposed to it. Fundamentally, in 
a perfect world, children should not be adopted or fostered because it is not the best thing for the child, but we do 
not live in a perfect world. Children who lose their parents for any number of reasons still need to be nurtured 
and looked after. We had some interesting debates about siblings. In my case, my family was split up. I was 
adopted, my next brother up was fostered and the eldest four were put into an orphanage and then divided into 
foster families. We all have some pretty bad stories about that. I think the count is now up to 11. I have had to 
stop counting because it affects me so much. In a perfect world, we should not need to debate this issue.  

After talking to my colleagues and listening to the debate, the question that won me over in the end was: what 
would happen if we did not have this legislation? Surrogacy in some form, as with adoption or fostering—
culturally, it has gone on around the world, whether it be swapping children or looking after children and 
families—would carry on. What happens to the child? What happens to the children who are involved in sneaky 
little backyard deals? What about the things that are done quietly between families or across jurisdictions? There 
is no recourse for somebody such as me or a child who ends up being created through a surrogacy partnership to 
review that situation, comment on it and contribute to a debate, as I am now in this place, to find better ways of 
dealing with it. That is what is good about this legislation. This legislation allows a framework for us to deal 
with this issue. It is an issue that will go on. If we do not deal with it, it will still happen. At least once this bill is 
passed, we can sit here in five years following the review and talk about what is going wrong. People who are 
subject to the law can come to us as members of Parliament and tell us what they think is wrong with the law and 
the way it operates. We will be able to come into this place, debate the legislation and make changes to it. If we 
do not have this framework in place, there will be no recourse for these people. We are talking about people’s 
lives in an unregulated environment. There are lots of parts of my life that have never been regulated; it is cross-
jurisdictional and just crazy at times, but at least we have a framework.  

This house should pass this bill, learn lessons from it and make it better. The government should then proceed to 
try to get uniform legislation across the country so that all children and parents—everybody who is involved—
know where they stand. The legislation should fundamentally benefit the child. It is unfortunate that some 
parents cannot have children. Things happen to people all the time. What happens to children is very important. 
What happens to them when they grow into adults is especially important. The questions that we ask ourselves 
become more profound as we get older. That is why this house should support this bill. We must do so because it 
will be fundamentally good for children in the long run, we will be able to learn lessons from it and people will 
have recourse to tell us what has gone wrong. If we do not do it, it will still happen. I commend the bill to the 
house. 

Debate interrupted, pursuant to standing orders. 
 


